INTRODUCTION
THE core fiduciary duty of loyalty to which company directors are subject forms part of the general duties of directors which now appear in Chapter 2 of Part 10 of the Companies Act 2006.
1 The statutory restatement is set at a fairly high level of generality and in part seeks to reform the common law upon which it is based.
2 As a means of assessing the scope of the reformulated duty of loyalty found in s.172 of the Act, it is instructive to view the provision against the policy considerations underlying the Government's decision to place the general duties of directors on a statutory footing and, more generally, the wider objectives underpinning the company law reform project which, after eight years of consultations, 3 culminated in the 2006 Act.
The mechanics and policy objectives of the company law review
The Act had a particularly long gestation period, being conceived in March 1998 when the Labour Government announced what proved to be the most far-reaching review of company law since Gladstone's Joint Stock Companies Act 1844 and the introduction of limited liability in 1855. 4 In her Foreword to the first consultation document which formally launched the review process, 5 Margaret Beckett, then Secretary of State at the Department of Trade and Industry, (since renamed the Department for Business, Innovation and Skills) described the UK company law regime then in force as a complex regulatory amalgam founded upon mid-19th century legislation as amended over the intervening century and a half by numerous additions 6 (including EC Directives) and consolidations which no longer served the needs of the Government's strategy for national competitiveness. The principal objective of the review was stated as being to devise: … a framework of company law, which is up-to-date, competitive and designed for the [new] century, a framework that facilitates enterprise and promotes transparency and fair dealing. 7 The political objective, as stated by Gordon Brown, then Chancellor of the Exchequer, in a speech delivered in June 2001 launching new measures to tackle the productivity gap with Britain's major competitors, was to "create in Britain a true enterprise culture where the chance to start and succeed in business is genuinely open to all." 8 As part of this goal, the Government sought to make the UK the choice of location for doing business. Although the CLR recognised that fiscal, operational and macro-economic considerations rather than company law regimes are the critical factors taken into account when deciding whether or not to locate a business in a particular state, it nevertheless took the view that company law reform had a place in the Government's drive for regulatory reform. 9 4 The Limited Liability Act 1855. 5 Company Law for a Competitive Economy, March 1998 (DTI/Pub 3162/6.3k/3/98/NP). 6 Such additions were generally introduced to address deficiencies of the existing legislation in protecting investors and as knee jerk reactions to particulars scandals of the day. See, for example, the White Paper, "The Conduct of Company Directors" (Cmnd. 7037, 1977) ). 7 Above, n. 5. The UK has not been alone in its quest for a modern economically efficient regime for companies. For example, a corporate law reform programme along similar strategic lines has been ongoing in Australia The mechanism which the Government put in place for undertaking the reform exercise was devised to maximise "openness and independence" together with ensuring wide consultation. 10 The review was administratively independent from the then Department of Trade and Industry. The Company Law Review Steering Group (hereafter the CLR), which stood at centre stage in the reform process, was charged with ensuring that the review's outcome was "clear in concept, internally coherent, well articulated and expressed, and workable."
11 The CLR's consultation exercise was wide ranging, 12 From the outset the CLR stated that company law should be enabling and facilitative so that the new regime should allow enterprise "to flourish freely in a climate of discipline and accountability."
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Achieving this objective, in its view, involved several core policy considerations that served to inform its specific recommendations. Underpinning the CLR's approach towards the scope and nature of the review was the axiom "think small first". The point was stressed that the vast majority of UK companies are small, private and generally owner managed, 18 so that from the economic perspective the role of such companies is critical in laying the foundations for future growth. Accordingly, the law governing small private companies should "provide an optimal framework for the establishment, efficient operation and development and growth of these companies." 19 The new companies' regime should, therefore, be constructed on the basis that it corresponds with the reasonable expectations of business people so that 10 Above, n. 5, para. 7.1. 11 Above, n. 5, para. 7.2. 12 For the range of consultation documents issued by the CLR, see n. 3, above. regulatory traps for the unwary are avoided while, in times of crisis, the response of the law is both predictable and constructive. 20 The guiding principle was expressed as being "simplification and accessibility" so that the objective was to remove unnecessary detail together with excessive regulation. 21 The CLR noted that many of the provisions of the Companies Act 1985, as was the case with its predecessors, do not apply to small private companies while those that do are not tailored to meet their specific needs. The 1985 Act thus proceeds on the false assumption that the paradigm company is a large publicly quoted business. It is peppered with detailed adaptations and derogations introduced on a piecemeal basis. 22 The CLR thus concluded that the cumulative effect of this process had been to leave the present law in a state which is obtuse, overly complex and inaccessible for small business users.
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Restating directors' duties
With respect to director duties, the Government stated in the March 2005 White Paper that it believes that companies work best where the respective roles and responsibilities of directors and shareholders are clearly understood. 24 It was stressed that directors may not appreciate what their duties were under the law and, similarly, that such obligations may be misunderstood by shareholders, in whose interests the directors should be acting. As a means of making the relevant law "consistent, certain, accessible and comprehensible" -key policy factors underpinning the wider company law reform process -the Government opted for a statutory restatement of directors' duties.
Whether or not the duties of directors should be restated in the statute had generated considerable debate. It was a central issue that was explored in the work of the English and Scottish Law Commissions in 1999. They found that the case against restatement was founded upon loss of flexibility, while in its favour there were obvious advantages in terms of certainty and accessibility. 25 27 First, directors should know what is expected of them and therefore such a statement will further the CLR's objectives of reforming the law so as to achieve clarity and accessibility. Indeed, these objectives underpin a core principle of the CLR's vision that company law should provide "an accessible framework" for wealth generation. 28 Second, the process of formulating such a statement would enable defects in the present law to be corrected "in important areas where it no longer corresponds to accepted norms of modern business practice"
29 Third, such a statement would underpin the question of "scope" of the proposed company law regime: "scope" being defined as relating to the question of in whose interests should companies be run. Both the 2002 and 2005 White Papers 30 accepted that directors' general duties should be codified, 31 and the Government sought to settle the matter of whether the restatement should be exhaustive by noting that it will so drafted as to "enable the law to respond to changing business circumstances and needs." 32 It is stressed that the restatement will leave scope for the courts to interpret and develop its provisions in a way that "reflects the nature and effect of the principles they reflect." 33 The focus of this article is on the restatement of the core duty of loyalty together with the obligation on directors to produce a business review which, amongst other things, is designed "to inform members of the company and help them assess how the directors have performed their duty under the Companies Act 2006, s.172."
34 It assesses the contours of s.172(1) with a view to determining whether the duty of loyalty it seeks to encapsulate merely replicates the common law 26 The Law Commissions favoured partial codification: a statement of the main, settled duties, including the director's duty of care. It would not be exhaustive so that the general law would continue to apply in those areas not covered by statute. 27 All of which are rehearsed in the Final Report, above, n. 2, para. 3.7. See also the March 2005 White Paper, above n. 4, at 20. 28 Final Report, above, n. 2, para. 9 of the Foreword. Although the Companies Act 1985 and its predecessors did contain provisions regulating directors' duties, particularly in relation to shareholder approval of conflict transactions, these operated as a "gloss" on the common law and could not be readily understood absent a sound understanding of the jurisprudence spanning some 150 years or more. position or whether it holds the potential, as some have argued, to go beyond the pre-existing law by exposing directors to the risk of increased liability. 35 Certainly the duties in Part 10 of the Act are not selfcontained, 36 and breach of s.172 will very likely give rise to the additional claim that the directors are in breach of their duty of care and skill under s.174. 37 But the concern here is not with the range of claims which a breach of the duty of loyalty may trigger, but rather to consider the policy underlying the disclosure obligation imposed by s.417. A further anxiety lies with whether the drafting of s.172 results in a duty likely to be better understood by directors than its common law counterpart so that compliance and, more particularly, the selfassessment undertaken by directors in the business review goes beyond mere box ticking.
THE SCOPE AND NATURE OF THE GENERAL DUTIES
Section 170 provides the starting point for considering the ambit of the duty of loyalty in s.172 and, indeed, for any of the duties restated in Part 10 of the Act. Section 170 which, it will recalled, was viewed by the CLR as the key "scoping" provision, lays down what has long been the orthodoxy, 38 namely that the general duties restated in sections 171-177 are owed by a director of a company to the company. 39 It therefore follows that a breach of duty is a wrong to the company and the proper claimant is the company itself. 40 Before leaving s.170, it is noteworthy that the provision also seeks to settle the criticisms, raised principally by the professional bodies 35 See, for example, the concern expressed by the Law Society to the effect that the statutory duty could raise the spectre of courts reviewing business decisions taken in good faith by subjecting such decisions to objective tests, with serious resulting implications for the management of companies by their directors: the Law Society's "Proposed Amendments and Briefing for Parts 10 & 11", (issued 23 January 2006). Doubtless s.172 generated more debate in Parliament than any other of the duties contained in Part 10 of the Act. 36 As is made clear by s.179. 37 Which provides: 1) A director of a company must exercise reasonable care, skill and diligence.
2) This means the care, skill and diligence that would be exercised by a reasonably diligent person with-(a) the general knowledge, skill and experience that may reasonably be expected of a person carrying out the functions carried out by the director in relation to the company, and (b) the general knowledge, skill and experience that the director has. during the CLR's consultations on the restatement, to the effect that setting the duties at a high level of generality would do nothing but cause confusion over the relationship between the statutory restatement and the existing jurisprudence surrounding directors' duties. The provision addresses these concerns in two ways. First, subsection 3 makes its clear that while the general duties are "based on certain common law rules and equitable principles", the statutory restatement has "effect in place of those rules and principles". Future claims for breach of duty by a director will need to be aligned with one or more of the duties set out in the Act unless the duty in question has not been restated, as is the case with, for example, the duty owed to creditors where the company's fortunes are declining into insolvency. 41 Secondly, subsection 4 directs the courts to interpret and apply the general duties having regard to the pre-existing case law. Much of this case law, of course, developed by analogy with the duties of trustees and other fiduciaries and so it seems that the intention here is to maintain the relationship of the law on directors' duties with its wider equitable foundations. However, if s.170(3) and s.170(4) are read together, considerable doubt remains over the extent to which the restated duties actually do replace the pre-existing duties. One reason why such uncertainty arises is because the draftsmen use different terminology from that found in the judicial formulations of the duties contained in the case law. The problem is compounded by the omission to set out precisely where the restatement diverges from settled common law and equitable principles. Notwithstanding the clear terms of subsection 4, the courts are given no legislative assistance for determining when or to what extent the pre-existing jurisprudence can be harnessed as an aid to interpreting the statutory restatement. 42 This represents a major lacuna which runs counter to the declared objectives of the Company Law Review's recommendations to provide greater clarity on what is expected of directors.
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II. THE DUTY OF LOYALTY As commented above, perhaps more than any other of the duties contained in Part 10, the framing of the fundamental duty of loyalty generated considerable debate both during the CLR's consultations 41 See n. 52, below. 42 This is particularly true for s. 177 (duty to declare interest in proposed transaction or arrangement).
The decision to cast this as a disclosure duty rather than a situational disability is not well documented and can be confusing in relation to remedies. On the other hand, although the statutory formulations of the no-conflict duty (see ss. 175 and 176) depart from the common law rules or equitable principles, the decision to incorporate deliberate policy changes in relation to these particular duties is explained in the consultation papers and the Explanatory Notes to the Act. 43 See Chapter 3 of the Final Report, above n. 2.
C.L.J.
Duty of Loyaltyand when the Companies Bill was going through Parliament. The statutory formulation has two elements. First, s.172(1) begins by stating that a "director must act in the way he considers, in good faith, would be most likely to promote the success of the company for the benefit of its members as a whole…" The provision thus aligns the interests of the company with its members "as a whole". While the Explanatory Notes which accompany the Act see this as codifying the common law position, there is, in fact, a point of departure from the classic formulation of the duty by Lord Greene M.R 45 -is in the interests of the company". 46 The CLR rejected the notion that success should be defined solely be reference to the "interests of the company," on the basis that this would leave it to the good faith discretion of the directors to determine what the interests of the company are. It was felt that this would allow directors the discretion to set any interest above that of shareholders whenever their view of what is needed to promote the company's success require it. 47 While at first sight the objective of this first element of s.172(1) appears to be aimed at limiting the discretion of directors, it does no more than reflect the common law position that a decision of the board to promote, for example, sectional interests within the company would be incompatible with the duty to promote the interests of the company. 48 Nevertheless, within these strict confines it has long been settled that it is for the directors to decide, in good faith, on how best to promote the success of the company. The orthodoxy is that the court will not substitute its own view about which 44 [1942] Ch. 304. A century earlier Lord Cranworth LC in Aberdeen Railway Co v. Blaikie Bros (1854) 1 Macq. 461, noted, at 471, that: "The directors are a body to whom is delegated the duty of managing the general affairs of the company. A corporate body can only act by agents, and it is of course the duty of those agents so to act as best to promote the interests of the corporation whose affairs they are conducting. Lord Goldsmith summarised the scope of s.172 thus: "it is for the directors, by reference to those things we are talking about -the objective of the company -to judge and form a good faith judgment about what is to be regarded as success for the members as a whole…the duty is to promote the success for the benefit of the members as a whole -that is, for the members as a collective body -not only to benefit the majority shareholders, or any particular shareholder or some of shareholders, still less the interests of directors who might happen to be shareholders themselves."
course of action the directors should have taken in place of the board's own judgment, 49 although this is subject to the overriding jurisdiction of the courts to assess objectively the conduct in question. As explained by Arden L.J. in Item Software (UK) Ltd v. Fassihi, 50 if a director embarks on a course of action without considering the interests of the company and there is no basis on which he or she could reasonably have come to the conclusion that it was in the interests of the company, the director will be in breach.
The second element of the duty is that in promoting the success of the company a director should "have regard (amongst other matters)" to the non-exhaustive factors listed in subsection (1):
(a) the likely consequences of any decision in the long term, (b) the interests of the company's employees, 51 (c) the need to foster the company's business relationships with suppliers, customers and others, (d) the impact of the company's operations on the community and the environment, (e) the desirability of the company maintaining a reputation for high standards of business conduct, and (f) the need to act fairly as between members of the company.
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To gain some insight into the meaning of this provision it is instructive to consider the CLR's deliberations on how best the duty of loyalty should be formulated. A major anxiety was whether to maintain the settled notion of shareholder primacy or whether this should be substituted with a pluralist approach towards corporate governance. It was felt that this particular duty held the key for the proper determination of the true scope of company law. 
C.L.J.
Duty of Loyalty"the interests of the company" (terminology which, as we have seen, is omitted from the statutory formulation) which represents the reference point contained in the case law for determining to whom directors owe their duties. 54 This, of course, is bound up with the critical issue of whether or not the UK should adopt what the CLR referred to as "the stakeholder model", 55 or adopt the wider "pluralist" model whereby directors are to take account of all relevant constituencies but give primacy to none. 56 Although the CLR recognised the merits of a stakeholder approach it did not recommend its adoption as such but opted for a modified model whereby the core duty of directors would be founded upon the need to promote "enlightened shareholder value".
57 Under this approach, directors, whilst ultimately required to promote shareholder interests, must take account of the factors affecting the company's relationships and performance. The CLR took the view that the duty should be formulated in such a way as to remind directors that shareholder value depends on successful management of the company's relationships with other stakeholders.
The statutory re-conceptualisation of the duty does not mean that non-shareholder constituencies rank equal to shareholders or have some independent priority in directors' decision-making, but rather consideration of their interests should only extend to the point where this promotes the success of the company for the benefit of its members. To this extent the CLR's approach towards the scope of the duty resonates with the reasoning of the Supreme Court of Canada in People's Department Stores v. Wise, 58 in which Major and Deschamps JJ. explained:
We accept as an accurate statement of law that in determining whether they are acting with a view to the best interests of the corporation it may be legitimate, given all the circumstances of a given case, for the board of directors to consider, inter alia, the interests of the shareholders, employees, suppliers, creditors, consumers, governments and the environment … At all times, 54 See Percival v. Wright, above n. 38 and Greenhalgh v. Arderne Cinemas Ltd, above, n. 39. See further the text in n. 39, above. 55 That is to say, whether UK company law should continue to uphold the primacy of members" long term interests as the driver underlying directors" duties, but with the proviso that the interests of others should be taken into account. See Oxford 2001) . 57 See, Developing the Framework, above, n. 3, paras. 2.19-2.22; Completing the Structure, above, n. 3, para.3.5). The pluralist theory was rejected because it would have required the law to be fundamentally reformed so that a company would be required to serve other constituency interests in their own right. See Strategic Framework, above, n. 3, at para. 5.1.13.l. 58 [2004] 3 S.C.R. 461. directors and officers owe their fiduciary duties to the corporation. The interests of the corporation are not to be confused. 59 As s.172(1) makes clear, the interests of members continues to be the primary concern of directors in promoting the success of the company. This does not mean the individual interests of members but their interests as members of an association with the purposes and mutual arrangements enshrined in the constitution.
60
While the Government's "enlightened shareholder" approach towards the duty of loyalty goes beyond the strict confines of the common law, its scope is arguably more modest than was feared by the respondents to the CLR's consultations and those in Parliament who were concerned that it might open the floodgates of liability for directors. The decisions in Hutton v. West Cork Rly Co 61 and Parke v. Daily News Ltd, 62 holding that generosity to employees had no place in the boardroom unless it furthered the interests of the shareholders, have long been viewed as belonging to a different age. 63 Indeed, the modern approach towards directors taking account of factors going beyond the narrow objective of profit maximisation was explained by Berger J. in Teck Corporation v. Millar:
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If today the directors of a company were to consider the interests of its employees no one would argue that in doing so they were not acting bona fide in the interests of the company itself. Similarly, if the directors were to consider the consequences to the community of any policy that the company intended to pursue, and were deflected in their commitment to that policy as a result, it could not be said that they had not considered bona fide the interests of the shareholders. 65 Nevertheless, the anxiety over increasing directors' liabilities was such that Margaret Hodge, the Minister of State, was moved to allay the fear that directors would be exposed to increased litigation by publishing a compilation of ministerial statements on the meaning of "enlightened shareholder value". This publication, in itself, suggests 59 she places particular emphasis on s.172 explaining that it "captures a cultural change in the way in which companies conduct their business." She states that there was a time when business success in the interests of shareholders was thought to be in conflict with society's aspirations for people who work in the company or supply chain companies, for the long-term well-being of the community and the environment: "pursuing the interests of shareholders and embracing wider responsibilities are complementary purposes, not contradictory ones." The position taken is that businesses "perform better" when they have regard to a wider group of issues in pursuing success and it concludes by noting that it makes "good business sense" to have regard to the various factors listed in the provision and thereby embrace "wider social responsibilities." While s.172 can be seen as doing no more than merely encapsulating the way in which the law and commercial practice has developed since Hutton and Parke, a key issue which remains is how is the notion of "enlightened shareholder value" to be enforced? Certainly the derivative action in Part 11 of the 2006 Act does not extend locus standi to employees or to any of the other constituencies listed in the provision. 67 Enforcement of the duty is limited to the board of directors, a majority of members, a minority of members via a derivative claim under Part 11 of the Act, and liquidators acting on behalf of an insolvent company. Accordingly the concern that the provision would open the floodgates of liability is, indeed, ill-founded though, 68 admittedly, employees and environmental groups do hold shares in companies and may possibly be so moved as to risk launching a claim. 69 (or super-added) duty to disclose the breach to the company on the basis that a duty of disclosure is an incident of the core duty of loyalty. 71 On the facts, the Court was confronted with a claim for compensation for loss sustained by the company as a result of the defendant's breach of the duty to disclose rather than the more typical claim commonly encountered in corporate opportunity cases to recover profits. Of particular interest are the policy reasons harnessed by Arden L.J. to support her conclusion. These certainly appear to have had some influence on the framing of the statutory obligations on directors to disclose and explain in the business review, at least from an operational standpoint, how they have discharged their s.172 duty. Arden L.J. explained that the duty to disclose misconduct in no way discourages legitimate entrepreneurial activity. 72 She stressed that to hold that a director was under no such duty would be inefficient in economic terms. 73 It would result in the company expending resources in investigating the director's conduct and that "the enforcement of a liability to compensate the company for misconduct depends on the happenchance of the company finding out about the impropriety." 74 Recognising that the "consciously misbehaving director" is unlikely to comply with the duty, her response is that this "is not a logically sustainable reason for not imposing it if it is otherwise appropriate." 75 Arden L.J. is firmly of the view that the consequence of non-disclosure may be that the company makes erroneous business decisions because it lacked material information. A legal rule which condones this would condone inefficient outcomes. 76 From a pragmatic standpoint, the reasoning is compelling, and viewed against this background the requirement to produce a business review becomes more readily comprehensible.
The Business Review
Setting the CLR's proposals and Item Software apart, the move towards increased disclosure obligations on directors also gained considerable momentum as a result of the EU Accounts Modernisation Directive. 77 The Directive, in part, explains that a business review …requires a balanced and comprehensive analysis of the development and performance of the company during the financial year and the position of the company at the end of the year; a description of the principal risks and uncertainties facing the company; and analysis using appropriate financial and non-financial key performance indicators (including those specifically relating to environmental and employee issues)…. This will include information on environmental matters and employees, on the company's policies in these areas and the implementation of those policies. Moreover, key performance indicators must be used where appropriate (including those specifically relating to environmental and employee issues).
The general objectives of the Directive are embraced by s.417(3), (4), (5) and (6). Put simply, the business review, forming part of the annual directors' report, is a narrative report of the company's business activities designed to flesh out the figures contained in the accounts. The intent behind the provision seems to be more of a declaration rather than an obligation on directors. It certainly explains how the requirements in s.417(5) and (6), which refer, amongst other things, to certain matters being included in the review such as the main trends and factors likely to affect the future development, performance and position of the company's business (including information about environmental matters, the company's employees, social and community issues and the company's relationship with its suppliers) are directed towards giving members "an understanding" of such trends and factors.
Companies subject to the small companies' regime are exempted from the business review requirement. 78 In this regard it is noteworthy that the CLR took the policy decision that the wider reporting obligations it envisaged for directors should be directed towards the boards of public and listed companies "and… other very large companies with real economic power". 79 It was felt that the emphasis had to be on the need to provide "adequate transparency of qualitative and forward looking information which is of vital importance in assessing performance and potential for shareholders, investors, creditors and others." 80 The focus here is therefore not on the "think small first" axiom which underpinned the company law review but is directed 77 instead on constructing a disclosure mechanism which serves to reinforce the duty of loyalty for directors of companies whose activities impact not just on shareholders' interests but on wider stakeholder interests. In a sense, the business review is designed to encapsulate the essence of corporate social responsibility.
As has been noted, the statutory objective of the business review is declared in s.417(2) which provides that:
The purpose of the business review is to inform members of the company and help them assess how the directors have performed their duty under section 172.
It is therefore made clear that the review is an integral part of the duty of loyalty, at least in so far as the duty applies to directors of listed companies. In informing the members about the directors' performance of this duty, s.417(4) states that the review must give a balanced and comprehensive analysis and to achieve this subsection (6) requires the use of key performance indicators (KPIs) relating to financial matters and to environmental and employee matters. Although the particular KPIs used are left to the discretion of the directors, they must be effective in measuring the development, performance or position of the business.
Since directors are required to have regard to the non-exhaustive list of "factors" specified in s.172(1), 81 the effect of the reporting requirements in s.417 will, at the minimum, focus the minds of directors on stakeholder interests. One effect of the requirement to have regard to constituencies outside the narrow realm of members' interests in promoting the success of the company is it that it will allow directors to defend almost any bona fide decision aimed at promoting the success of the company. For example, where directors in good faith favour the interests of employees over, for example, the making of short term profit, that decision will be immune from attack. This is not a radical departure from the common law. For example, in Re Welfab Engineers Ltd, 82 Hoffmann J. held that the directors' failure to realise the best price for the company's principal asset, its freehold premises, was an honest attempt to save the business and the jobs of the employees. He therefore dismissed the liquidator's misfeasance summons brought under s.212 of the Insolvency Act 1986.
